Appeal No. 2420 - Pal Allen LENTZ v. US - 18 March, 1986.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE No. 54476
| ssued to Pal Allen LENTZ

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2420
Pal All en LENTZ

Thi s appeal has been taken in accordance with 46 U S.C. 7702
and former 46 CFR 5.30-1 (currently 46 CFR Part 5, Subpart J.).

By order dated 25 February 1985, an Adm nistrative Law Judge
of the United States Coast Guard at Long Beach, California,
suspended Appellant's |license for twelve nonths outright plus an
addi tional three nonths on twel ve nonths' probation upon finding
proved the charge of negligence. The specification found proved
al | eges that Appellant, while serving as Operator aboard the MV
CAPT DARCE, under the authority of the captioned docunent, on or
about 25 August 1984, while the vessel was underway in San Pedro
Bay with the barge SPARTAN 110 in tow, negligently failed to
mai ntain a proper |ookout. A second specification, alleging a
failure to navigate the CAPT DARCE with due caution, thereby
causing an allision between the barge SPARTAN 110 and t he anchored
P/C GOOD I D, was found not proved.

The hearing was held at Long Beach, California, on 22 Cctober
1984, 20 Novenber 1984 and 6 February 1985.

At the hearing Appellant was represented by professional
counsel and entered a plea of not gquilty to the charge and both
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speci fications.

The I nvestigating Oficer introduced in evidence five exhibits
and the testinony of two w tnesses.

| n defense, Appellant testified on his own behalf and
I ntroduced the testinony of one additional wtness.

After the hearing the Adm nistrative Law Judge rendered a
deci sion in which he concluded that the charge and specification
alleging failure to maintain a proper |ookout had been proved. A
twel ve nonth suspension of Appellant's license, remtted on twelve
nont hs' probation, had been inposed by the sane Adm nistrative Law
Judge subsequent to a previous hearing concerning a separate
of fense. The offense found proved in this case was comm tted
during the twelve nonth suspension period and, since the findings
here established a violation of that probationary order, the
Adm ni strative Law Judge i nvoked the probationary suspensi on and
entered a witten order suspending all licenses issued to Appell ant
for a period of twelve nonths outright. In addition, due to the
charges and specifications found proved in the instant case, the
Adm ni strative Law Judge suspended Appellant's |icense for an
additional three nonths on twelve nonths' probation.

The conpl ete Decision and Order was served on 27 February
1985. Appeal was tinely filed on 11 March 1985 and perfected on 25
June 1985.

FI NDI NGS OF FACT

At all relevant tines on 25 August 1984, Appellant was serving
as Operator aboard the MV CAPT DARCE, a 96.8 foot uninspected
tow ng vessel, under the authority of his |license which authorizes
himto serve as Operator of Uninspected Tow ng Vessels. At
approxi mately 0155 on 25 August 1984, the MV CAPT DARCE got
underway with the 230 foot tank barge SPARTAN 110 on a side tow for
a voyage between Long Beach and Los Angel es Harbors, from Long
Beach Berth 209 to Los Angeles Berth 190. The bow of the barge
ext ended approximately 100 feet ahead of the CAPT DARCE.

Appel | ant was serving as | ookout fromhis position at the
helm The Deck Engi neer was al so in the wheel house. Although he
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had not been specifically designated as a | ookout by Appell ant
(TR-14), he had been taught that when he was in the pil othouse and
not engaged in specific ship's business, he was an additional

| ookout (TR-25). The Deck Engi neer also had responsibilities
enconpassi ng deck and engi neering operations. No | ookout was
posted on the barge. Wather conditions were clear and calm
Visibility was in excess of five mles, and vessel traffic was
light. The barge was half | oaded, and Appellant's vision was
unobstructed by the tow.

It is customary for tug and barge traffic to cross between Los
Angel es and Long Beach Harbors on a track Iine south of the Navy
Mol e and north of any commercial vessels at anchor in Commerci al
Anchorage "G " Appellant was proceeding along this track |ine.

On the afternoon of 24 August 1985, the Yacht GOCOD I D, a 49
foot cabin cruiser of wooden construction, anchored al ong the track
| i ne descri bed above, in Navy Anchorage "J," near its boundary wth
comercial anchorages "C' and "G " Navy Anchorage "J" is a
desi gnat ed anchorage ground (33 CFR 110.214(8)(ii) and recreational
and commercial vessels are prohibited fromanchoring there w thout
first obtaining permssion fromthe Captain of the Port. The GOCD
| D did not obtain such perm ssion.

Aboard the GOCD ID were its owner and a conpani on, both of
whom remai ned on board after dark. Al lights aboard the yacht
wer e extingui shed at approximately 2300 with the exception of one
all-round white |ight nounted on but below the top of the nast
whi ch was nounted on the flying bridge. The visibility range of
this light was well under one mle. (Inland Navigational Rule 22
(33 USC 2022) requires an all-round light to be visible for a
distance of 2 mles.) The GOOD |ID was not equi pped with a radar
reflector.

The CAPT DARCE was equi pped with operational radar. During
this transit Appellant observed the radar, which displayed other
anchored vessels in the area. No radar targets were visible al ong
the intended track of the CAPT DARCE.

At approximately 0207 the bow of the barge SPARTAN 110 alli ded
with the anchored yacht. Neither Appellant nor the Deck Engi neer
saw the while light on the GOOD ID until after the allision was
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I nevitable. Appellant took pronpt and appropriate evasive action
to mnimze inpact. Followi ng the casualty, the CAPT DARCE st ood
by and rendered assi stance to both occupants of the yacht.

The proxi mate cause of the casualty was the failure of the
GOCD ID to display an anchor light of proper visibility.

BASES OF APPEAL

Thi s appeal has been taken fromthe order of the
Adm ni strative Law Judge. Appellant contends that the finding that
he was negligent in failing to maintain a proper |ookout is
unsupported by the evidence and is contrary to the findings of the
Adm ni strative Law Judge. He also contends that the Commandant's
policy concerning probationary sanctions inproperly restricts the
Adm ni strative Law Judge's discretion. Because of the disposition
of the first of these bases, the second is not discussed.

APPEARANCE: Carlton E. Russell, Esq., Ackerman, Ling, Russell
and Mrkovich, 444 West Ccean Blvd., suite 1000, Long Beach,
Cal i fornia 90802.

OPI NI ON

The primary issue presented i s whether, under the
ci rcunstances of this case, Appellant could maintain a proper
| ookout fromhis position in the pilothouse while acting as
operator of the vessel. Wiile |I conclude that, under certain
condi tions, an operator at the helmof a vessel may al so act as
| ookout, there are insufficient findings of fact and concl usi ons of
| aw here to permt adequate review of the Adm nistrative Law
Judge' s determ nati on.

Concerning the duty to maintain a | ookout, the pertinent
statute, Rule 5 of the Inland Navigational Rules, 33 USC 2005,
provi des:

Every vessel shall at all tinmes nmaintain a proper | ookout
by sight and hearing as well as by all avail abl e neans
appropriate in the prevailing circunstances and
conditions so as to nmake full appraisal of the situation
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and the risk of collision.

Senat e Report 96-979, which acconpani es the new I nl and
Navi gati onal Rul es, expresses Congressional intent concerning
| ookout s:

On vessels where is an unobstructed all-round view
provi ded at the steering station, as on certain pleasure

craft, fishing boats, and tow ng vessels, or where

there is no inpairnment of night vision or other

| npedi nent to keeping a proper | ookout, the watch officer
or helmseman may safely serve as the | ookout. However, it

| S expected that this practice will only be foll owed
after the situation has been carefully assessed on
each occasion, and it has been clearly established

that it is prudent to do so. Full account shall be
taken of all relevant factors, including but not limted
to the state of the weather, conditions of visibility,
traffic density, and proximty of navigational hazards.
It is not the intent of these rules to require additional
personnel forward, if none is required to enhance safety.
S. Rep. No. 979, 96th Cong., 2d Sess. 7-8 (1980).
(Enphasi s supplied).

The Adm nistrative Law Judge determ ned that, under the facts
and circunstances of this case, "the | ookout should have no ot her
duti es other than | ookout and wth a 230 foot barge nmade up
al ongsi de, the | ookout should have been placed on the bow of the
barge," and that Appellant's failure to so provide constituted
failure to maintain a proper |ookout. (Decision and Order at page
15). However, as the legislative history of Rule 5 nmakes cl ear,

t he hel msman may, under sone circunstances, safely serve as the

| ookout. The Adm nistrative Law Judge's findings of fact and

concl usions of |aw do not nmake clear that he considered the factors
listed in the legislative history in his determ nation that the

| ookout was i nadequate. In light of the legislative history,
findings are required to specifically indicate whether Appellant
assessed the relevant factors, such as the proximty of other
vessel s and background |ighting, and whether his decision that he,
as the operator at the hel mof the vessel, could also safely serve
as | ookout was prudent under the circunstances.
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CONCLUSI ON

The finding of the Adm nistrative Law Judge as to the charge
of negligence is not supported by substantial evidence of a
reliabl e and probative character.

ORDER

The deci sion and order of the Adm nistrative Law Judge dated
25 February 1985 at Long Beach, California, is nodified as foll ows:

The finding of the Adm nistrative Law Judge as to the charge of
negligence is SET ASIDE. The order suspending Appellant's |icense
I s VACATED. The case is REMANDED to the Adm nistrative Law Judge
for further proceedings consistent wwth this decision.

B. L. STABILE
Vice Admral, United States Coast Guard
Vi ce Commandant

Si gned at Washington, D.C. this 18th day of March, 1986.
***x*  END OF DECI SI ON NO. 2420 *****
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